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ACOOUNT AND SETTLEMENT: 


With guardian, 82. 
With trustee, 220. 
Proper method of stating, in eertain cases, 246, 495. 


ACQUIESCENCE, of adverse party to supply record-links, 331. 


ACT OF ASSEMBLY : 


1. If a statute be so vague in its terms as to convey no definite meaning to 
the court or a ministerial officer, it is void. State v. Partlow, 550, 

2. An act of assembly prohibited the sale of liquor “ within three miles of 
Mount Zion church in Gaston county,’ and it appeared on trial of an 
indictment for its violation that there were two churches of that name 
in the county; Held, the act is ambiguous and inoperative, Jb. 


3. Neither a member of the legislatureat the time of the passage of such act, 
nor other person is competent to testify as to which church it has refer- 
ence. It is the act of the legislature as an organized body, and its mean- 
ing must be ascertained according to the established rules of construc- 
tion. Jb. 


4. Constitutionality of, 116 (4). 


ACTION TO RECOVER LAND: 


1. Where piaintiff in ejectment relies upon the presumption of a grant from 
the state arising from an adverse possession of thirty years, and intro- 
duces deeds which contain no metes and bounds or description by which 
the land can be located, and offers no evidence of known and visible 
boundaries; Held, that he cannot recover. Price v. Jackson, 11. 


2. Thirty years’ adverse possession, which was formerly held to be a pre- 
sumption of a grant, is now by statute made an absolute bar against the 
state. But in such case the plaintiff must show a privity between him- 
selfand those who preceded him in the possession, and also, that the 
possession was held up to known and visible boundaries. Jb, 


3. In case of a lappage, and each bargainee is on his own land, outside the 
interference, the title will be in him who has the elder title; but if the 
junior bargainee has had actual adverse possession for seven years with 
color, he acquires a good titie to the part so occupied. Here the defend- 
ant having failed to establish such possession, and the jury having found 
in favor of the plaintiff, the latter is entitled to recover. Brady v. 
Maness, 135. 
+» here a purchaser in deducing title uses a deed which leads to a fact 


showing an equitable title in another, he will be affected with notice of 
that fact. Johnson v. Prairie, 159. 








5. One who claims title through another, by deed purporting to convey a 
fee simple, is estopped to deny the title. Curlee v. Smith, 172. 

6. Declarations of a defendant in ejectment, relating to the claim he sets up 
to the land, are relevant to the issue and receivable in evidence, Jb. 


. Where a will designates and assigns to each of the testator’s children a 
share of his land, it was held that the same was divided among them, and 
no other proceeding was necessary for that purpose. Coz v. Coz, 256. 

. In such case, an action in nature of ejectment is a proper remedy to 
estabiish a dividing line between twoof the devisees, where their claims 
as to the location of the tracts devised are in conflict. Jb. 

. A devise of two hundred acres to A, adjoining the land he now owns, 
“beginning at the line near B’s aid running straight across to the back 
‘line toward M’s, taking the eighty-two acres first, making out the 
complement of the balance,” is sufficiently certain in its description 
to admit of parol evidence to locate the tract of two hundred acres— 
which includes the eighty-two acre-. Jb. 

. Quantity ordinarily constitutes no part of the description, but when the 
boundaries are doubtful, it becomes an important element. Jb. 

. An unregistered deed for land passes an inchoate legal as well as the 
equitable title, and the registration completes the title. Austin v. King, 
286. 

. Asan unregistered deed does not pass the complete legal title, it may be 
surrendered or destroyed, and the grantor thereby reinvested with the 
title, provided the same be done by agreement of the parties and in 
good faith, and not to the prejudice of third persons. Ib. 

. In ejectment, upon trial of an issue as to whether an unregistered deed 
was surrendered to the party under whom the plaintiff claimed, the 
defendant, for the purpose of showing it had not been surrendered, 
offered in evidence a will under which he claimed and in which the 
testator recognized the iand as hisown. The plaintiff objected, upon the 
ground that the evidence thus furnished was a declaration of the testa- 
tor and in his own interest, and the court sustained the objection, but 
admitted the evidence “as a circumstance” to be considered by the jury; 
Heid, error—whether it be treated as a “declaration” or a “ circum- 
stance,” the effect is practically the same. Held further, that the will is 
incompetent evidence upon the issue. 7b. 

14, Title of grantor divested from time of delivery of deed which is subse- 
quently registered. Gadsby v. Dyer, 312 (3). 

15. Where two parties are in possession of land, the possession in law follows 
the title. Jb. (5). 

16. A party who relies on thirty years’ adverse possession to presume a grant, 
is not bound to show that he and those under whom he claims held the 
possession and claimed the land up to visible boundaries, under the law 
as it existed when this action was brought. Yount v. Miller, 331. 


17. The title to a widow’s dower cannot be establ' shed by showing merely an 
ertry on the docket and the report of a jury. But where the original 
papers in the proceeding for dower are proved to be lost, parol proof of 
their contents is admissible,in aid of her title; and the defects in the 
record are supplied by the presumption arising from the long possession 
(here thirty-six years) by the widow of the land described in the report, 
accompanied by the acquiescence of the heirs-at-law; and every matter 











connected therewith that can be reasonably presumed, has the force and 
effect of proof. Ib. 

A long acquiescence of adverse parties in the possession of land by 
another, will warrant the court in assuming the existence and loss of 
record-links in making up his title, the lapse of time varying with the 
conditions under which the records were kept and the casualties to 
which they were exposed. Jb. 


. Where the maker and subscribing witnesses to a deed are dead, proof of 
the hand-writing of one of the witnesses thereto is sufficient to authorize 
its probate and registration; and if the witness states he is well ac- 
quainted with the handwriting of the deceased witness, he is qualified to 
testify; and if the land is situate in two counties, probate of the deed be- 
fore the clerk of either county is sufficient. Davis v. Higgins, 382. 


. An ancient deed accompanied with possession is evidence of color of title 
without proof of its execution; and an unregistered deed, where there has 
been a continuous adverse possession for seven years, is also evidence of 
color of title. Jb. 


21. The rule that plaintiff is entitled to recover all the land described in the 
deed to himself, not covered by actual occupation or possessio pedis for 
thirty years, does not apply toa case where the evidence shows that de- 
fendant’s possession, extending over that period, was under deeds with 
definite boundaries professing to pas: title. Jb. 


22. In ejectment where it is alleged that the jury gave undue weight to evi- 
dence they were directed not to consider in fixing a disputed boundary, 
the complaining party must seek his remedy in a motion fr a new trial 
addressed to the discretion of the presiding judge. An assignment of 
error upon such ground will not be entertained here. The court intimate 
that in this case the excluded evidence (declaration of grantor in a deed) 
is competent in aid of location of boundary of a tract of land adjoining 
the grantor’s. Fry v. Currie, 436. 


The surveyor's testimony and the declarations of the eged persons, since 
deceased, bearing upon the location, were properly left to the jury, who 
alone must determine the value of the evidence as tending to show the 
true position of the iand in dispute. The court cannot coerce them to 
find a fact upon evidence they disbelieve. Jb. 


. Where, in ejectment, both parties claim under the same person, neither 
can deny the title of such person; and this, although one of the parties 
claims under a sheriff's deed. Ryan v. Martin, 464. 


In such case it is not necessary for the plaintiff to show that the defend- 
ant has a complete title, but simply that he claims under the common 
source, even though it be through an unregistered deed or contract of 
purchase; and the defendant is at liberty to show a better titlein himself 
obtained from other sources. Jd. 


ACTION TO RECOVER LAND: 


Equitable title, 159, 160. 
Evidence in, 311, 312. 
Between landlord and tenant, 355. 


ADOPTION OF CHILDREN : 
1, The provision in Battle’s Revisal, ch. 1, 23, allowing children to be adopted 
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and to inherit as children born in wedlock, only has reference to cases of 
the intestacy of the person standing in loco parentis. King v. Davis, 142. 

2, Where prior to the issuing of such letters of adoption, the party adopting 
made his will bequeathing certain property to the child afterwards 
adopted; Held that such bequest takes the case out of the statue pro- 
viding for after-born children. Rev. Code, ch, 119,229. Ib. 

3. If any provision is made for an after-born child, the court cannot say that 
it is inadequate, The statute only applies when no provision at all has 
been made. Jb. 

4. Whether the adoption creates the parental relation only from the date of 
order, or whether the statute is retroactive and establishes the relation of 
parent and child from the birth of the child—quere. Ib. 


ADVERSE POSSESSION, with color, 135, 331. 
Of thirty years, now a bar against the state, 11 (2), 331. 


AFFIDAVIT: 


Of surety to appeal, 92. 
In attachment, 483. 


AGENCY : 

1. Where plaintiff alleged an agency, the liability of the agent and a de- 
mand upon him to account and pay over, and defendant deni-d the al- 
leged agency; Held that while the plaintiff must prove the agency, yet 
the denial of the agency relieves him from proving a demand upon the 
defendant before suit brought. But where the agency is admitted, such 
demand must be proved. Waddell v. Swann, 108. See also King v. Fos- 
cue, 116. 

The court suggest the proper issue to be submitted on another trial, and 
the manner in which the seeming variance between the allegations and 
the proofs may be put out of the way. Jb. 

Declarations of a principal, made after the completion of an act performed 
by an agent, are not competent to show that the agent had authority to 
perform such act. Johnson v. Prairie, 159. 

. Although such evidence was directed to the judge, in order that he might 
find the preliminary fact that there was prima facie evidence of an agency, 
yet, if improperly received, a new trial will be awarded. Jb. 

5. Where a party contracts as “agent’’ without disclosing his principal, 
quere, whether it is not his personal undertaking and to be so construed, 
although a jury find that he contracted as agent and not as principal. 
Stamps v. Cooley, 316. 


AGENCY: 
Where one co-obligor acts as agent of others, they are bound by his acts, 39. 
Coupled with an interest, 70 (2). 


AGRICULTURAL SUPPLIES: 
Chattel mortgage, 99. 








AMBIGUITY in statute cannot be helped by parol, 550. 


AMENDMENT OF WARRANT: 


1. The court has the power to amend a justice’s warrant in acriminal action, 
in form or substance, but the amendment must not change the nature of 
the offence intended to be charged, THECODE, 2908. State v. Vaughan, 582. 

2. Whether such power to amend is to be exercised, is discretionary with the 
presiding judge. Jb. 


3. The provisions of section 908 are not in conflict with the constitution | 
State v. Crook, 536. 


4. Article one, section thirteen of the constitution, providing that po person 
shall be convicted of crime but by the unanimous verdict of a jury, and 
giving the legislature power to provide other means of trial! for petty 
misdemeanors with the right of appeal; and section twelve, to the effect, 
that no one shall be held toanswer a criminal charge, “ except as herein- 
after allowed ” but by indictment, &c., discussed and interpreted by MER- 
RIMON,J. Jb. 


ANCIENT DEED, color of title, 382 (2). 


APPEAL: 


1. The rule in reference to an oral waiver of the statutory mode of appeal, 
announced in Adams v. Reeves,74 N. C., 106, and the cases herein cited, 
approved. Office v. Bland, 1. 


. An appeal bond is of no effect unless it be accompanied by the affidavit 
of one of the sureties that he is worth double the amount specified 
therein. THE CoDE, 2560. Turner v. Quinn, 92. See also Anthony v. Car- 
ter, 229. 

3. A motion to dismiss an appeal, upon the ground that the appellant did 
not cause the same to be docketed in accordance with Rule 2, will not be 
granted, where it appears that the appellee has also failed to comply 
with its requirements. One who seeks benefit under the Rule mnst him- 
self observe it. Barbee v. Green, 158. 


. AD appeal bond made payable to the state is void. The state will not be- 
come a trustee for a citizenin the pursuit of his personal rights, except 
in cases especially provided by law—as guardian bonds, &c. Dorsey v. 
Railroad, 201. 


5. An appeal bond must be accompanied by an affidavit of one of the sure- 
ties that he is worth double the amount specified therein (7urner v. 
Quinn, ante, 92). Though the justification of two sureties may be equal 
to double the amount of the undertaking, yet it is not a compliance with 
the statute, which is peremptory, and the court cannot disregard it. 
Anthony v. Carter, 229. 


An appeal will be dismissed on motion of the appellee where the under- 
takin, is not filed within ten days after appeal taken, and not. justified 
by one surety that he is worth double the amount specified therein, 
Verbal agreements to waive the statutory requirements will not be re- 
garded. McCanless v. Reynolds, 244. 


The writ of certiorari will be granted, where it appears that the appellant 
in apt time submitted the case on appeal to the appellee’s counsel, who 
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declined to sign it, but suggested that he would prepare another and get 
the judge to settle the case. and agreed that no advantage would be 
taken of the delay, but failed to prepare a case. The appellee waived 
the code-time and cannot take advantage of his own negligence. The 
power of this court over writs of certiorari touched upon. Mott v. Ram- 
say, 249. 


8. Where an appeal is taken, the record should be transmitted to this court 
and the appeal docketed, whether the case is settled or not, so that all 
proper action can at once be taken to perfect it for hearing. The certio- 
rariis allowed. See Mott v. Ramsay, ante, 249: Owens v. Phelps, 253. 


. Upon motion to dismiss an appeal because the bond was not filed within 
ten days after rendition of judgment, it appeared that the undertaking 
recited the judgment as having been recovered on the first day of the 
term, following the fiction that refers all the business of the term to its 
beginning, but the trial in fact took place during the second week and 
the date of the justification is within ten days thereafter; Held, the mo- 
t:on will not be allowed. Worthy, v. Brady, 265. 


. An objection to an undertaking on appeal, based upon the fact that it is 
not signed by any surety but only by the parties to the record, cannot be 
sustained where it appears from the record that the judgment appealed 
from does not affect the party whose signature gives the security re- 
quired. Syme y. Badger, 272. 

. Although the word “ defendants ”’ is used in the transcript to designate 
those who take the appeal, yet the record shows that the judgment here 
is against only one defendant, and in his representative character, and 
he alone, in law, is the complaining appellant. Jb. 


. This court will not entertain appeals upon detached rulings upon some 
of the matters in dispute; but all matters necessary to a disposition of 
the case should be passed on and settled in asingle trial, and the whole 
case brought up on appeal, The method of disposing of this controversy 
pointed out by Smita, C.J. Arrington v. Arrington, 301. 


The ruling in same case 89 N. C., 185, approved, to the effect that wherea 
judge goes out of office before settling-a case on appeal, a new trial will be 
awarded unless the parties afterwards agree upon astatement of the case. 
Shelton v. Shelton, 329. , 


. A fund raised by sale under decree is not transferred to this court by ap- 
peal trom a judgment directing its distribution, and hence noapplication 
to makea disposition of it by investment, pending the appeal, will be 
entertained here. Hinson v, Adrian, 372. 


5. The appeal arrests all proceedings in the court below upon the judgment 
appealed from, but does not withdraw from it the authority to order that 
proper security be given for the sa.e keeping or investment of the fund, 
pending the appeal. Jb. 

3. Motion to dismiss appeal will be allowed where there is no waiver of the 
undertaking and no money deposit in lieu thereof,and where the bond 
is not justified in double the amount specified therein. Bailey v. Rufjes, 
420. 

. Effect of appeal upon matter included in the action but not affectea by the 
judgment appealed from, discussed. Penniman v. Daniel, 431. 


. Where an appeal is not prosecuted according to law, the appellee has the 
right to have a transcript sent up, or a certificate of the clerk that an ap- 








peal was taken, and the case docketed and the appeal dismissed. Rule 2, 
27, 89 N. C., 5308). Cross v. Williams, 496. 

19. An appeal will be dismissed, on motion of the appellee, where the surety 
to the undertaking fails to justify that he is worth double the amount 
specified therein, unless there be a waiver in writing on the part of the 
appellee, or unless asum of money, in lieu of an appeal bond is depos- 
ited with the clerk by order of the presiding judge. Cases in which a 
waiver will be presumed, reviewed by MERRIMON, J. Slate v. Wagner, 
521, 

20. The transcript of record on appeal should be drawn in accordance with 
Eaton’s Forms. The transcript in this case is so imperfect that the court 
ex mero moiu ordered a writ of certiorari to issue, State v. Butts, 524. 


21. Where it appears that the appellant served no case upon the appellee and 
the judge makes the statement of the case on appeal, it is presumed that 
he did so by consent of parties. State v. Crook, 536, 

22. But when the record presents the exceptions necessary to enable this 
court to pass upon them, no formal statement of a “case” need he 
made. Jb. 


23. Appeal does not lie from interlocutory judgmentin state case, State v 
Potk, 652. 
24. Where judge goes out of office, 4. 


ASSAULT AND BATTERY: 

1. While a wife has a right to fight in the necessary defence of her husband. 
yet, if she use excessive force, she is guilty; whether such force was 
used, and whether she acted ‘reely or under constraint of her husband, 
were questions properly submitted to thejury upon the evidence in this 
case. State v. Bullock, 614. 

2. Where the defendant committed an assault and battery upon his wife, 
with great violence, such as appears by the facts found in the special yer- 
dict here, it was held, that the serious damage done excluded the juris- 
diction of a justice of the peace to hear and determine the case. State v. 
Huntley, 617. 

3. The question as to what is a “deadly weapon,” and whatis “serious 
damage,”’ under the statute giving jurisdiction to justices to try assaults, 
&c., discussed by MERRIMON, J. Ib. 

4. In indictments for assault with intent to kill or commit rape, the intent 
must be averred. State v. Russell 624. 

5. Where an assault is charged to have been committed with a deadly 
weapon, the character of the weapon must be averred. Jb. 


. Where the indictment charges an assault by which serious damage was 
done, the ezient of the injury must be averred. Jb. 

7. Though the indictment charge an assault with a deadly weapon without 
stating the particular kind of weapon used, and it does not appear by 
the record or the case that the same was found within six months after 
the commission of the offence, the indictment will be sustained fora 
simple assault and battery and thesuperior court will hold jurisdiction 
and determine the matter. Jb. 


Jyrisdictivn in assaults, &c., 556. 








ATTACHMENT: 

1, In attachment proceedings, where an appeal is taken and the decision may 
dispose of the case altogether, it is discretionary in the court below to 
proce:d upon matter collateral to the main purpose during the pendency 
of the appeal; hence a motion to dismiss the action upon the ground that 
the plaintiff’s failure to proceed and make the defendant a party by pub” 
lication, before the appeal was determined, worked a discontinuance, 
was properly overruled. Penniman v. D-tniel, 431. 

2, Effect of an appeal upon matter included in the action and not affected by 
the judgment appealed from, discussed by smira,C. J. Ib. 

3. A discontinuance results from the voluntary act of the plaintiff in not pro- 
ceeding regularly with the case by the issue of the successive connecting 
processes, Ib. . 

Quere—W hether an attachment prosecuted, on notice by publication of 
the seizure of the debtor’s property, to final judgment, is a proceeding in 
rem or in personam under the present law. Jb, 

. Service of process by publication in attachment must be made in strict 
compliance with the statutory requirements; but a mere irregularity 
In the steps preliminary to publication will not affect the validity ofa 
judgment obtained upon such service, while it issufficient ground for an 
application to set the judgment aside. Spillman v. Williams, 483. 

. In attachment proceedings, the insufficiency of an affidavit does not ren- 
der the whole proceeding void: it makes the judgmentirregular only, no 
liable to be impeached collaterally. Jb. 


ATTORNEY'S FEES, 308. 


BANKRUPTCY: 
1, A debt provable under the bankrupt act (if not a fiduciary debt) is extin- 
guished by the discharge in bankruptcy. Parker v. Grant, 338. 


2. An administrator cannot waive the fact of his intestate’s discharge in 
bankruptcy, though he may elect to plead the statute of limitations, Zb- 


BILL OF LADING, stipulations in, 31. 


BOND: 
Alteration of, does not vitiate, when, 39. 
Of clerk as receiver, liability, 48. 
Made to the state, when void, 201. 
On appeal, and matters relating thereto, see appeal. 


BUTCHER'S KNIFE, included in meaning of statute against carrying concealed 
weapons, 545. 


CAUSE OF ACTION, 304. 


CERTIORARI—see Appeal. 








CHARACTER OF WEAPON, 624. 
CHATTEL MORTGAGE, 99. 
CHILDREN, adoption of, 142. 


CLAIM AND DELIVERY: 

Where claim and delivery is brought toget possession of property for the 
purpose of selling it, according to the terms of a contract, to pay an in- 
debtedness, and a]! parties interested are before thecourt and the amount 
due ascertained, the plaintiff upon recovering holds as a trustee, anda 
judgment, directing an adjustment of all the equities involved in order 
that the matter may be determined, is the proper one to be rendered; and 
if possession of the property cannot be had, then the judgment should be 
in the alternative. Austin v. Secrest, 214. 


CLAIM AGAINST THE ST \TE: 

1, The state (not the public treasurer) is the proper party defendant in an ac- 
tion wherein the plaintiff demands the return of bonds alleged to have 
been exchanged for other bonds in 1862, and the jurisdiction to hear such 
claim, it being one against the state, is exclusively lodged in the supreme 
court. Martin v. Worth, 45. 


2. This case differs from Rand’s case, 65 N. C., 194, merely in the fact that the 


bonds were taken up with an issue of state treasury notes instead of the 
issue of other bonds. Tb. 


CLERK OF THE SUPERIOR COURT: 

1, The office of probate judge is abolished and the duties thereof now devolve 
upon the clerk of the superior court, and in such cases he has a speeial 
jurisdiction which is distinctand separate from his general duties as 
“clerk of the court.” Brittainv. Mull, 498. 

2. Where issues of fact are joined before the “clerk” in the exercise of his 
special jurisdictional powers asa distinct tribunal, the issues must be 
transferred to the “ superior court ’’—another jurisdiction—to be trieds 
and when tried must be remanded to the clerk; and so also, where an ap- 
peal is taken in like cases from his decision upon a question of law, the 
judge decides it and remands the case. Jb. 

8. But the exercise of judicial powers by the “ clerk of the court” is the exer- 
cise of them by the “court” through the clerk; and the action of the 
clerk stands as that of the court, if not excepted to and reversed or mod- 
ified on appeal, as allowed by the statute. Jb. 

4. Special proceedings ordinarily are proceedings in the “superior court,” 
and where in such cases issues of fact are raised, the clerk transfers them 
to the civil issue docket for trial by jury at term; or where issues of law 
are raised and decided on appeal by the judge, at term or in vacation, the 
issues sofound are not remanded to the clerk—the whole proceeding be- 
ing in one record and in the same jurisdiction; but the court, through 
the clerk, will proceed accordingly as the statute directs; Hence, in a 
speeial proceeding for dower, as here, the issues found or decisions of law 
made, are not remanded, but the court, through the clerk, proceeds ac- 

ording tolaw. Ib. 








CLERK’S BOND, liability of, when clerk appointed receiver, 48. 


COLOR OF TITLE, 382 (2), 


COMMERCIAL FERTILIZER TAX, by whom paid, 389 (2). 


COMMISSIONS, when allowed, 308, 339 (3). 
COMMON CARRIER, negligence of, 31. 


COMMUNICATION WITH PERSON DECEASED, 105, 139, 22s. 


CONCEALED WEAPONS: 

1, One is not guilty of a violation of the statute prohibiting the carrying of 
concealed weapons, where it appears that he had a pistol in his pocket 
for the purpose of delivering it to the owner who had sent him for it, 
The facts here show that there was no criminal intent. State v. Brod- 
naz, 543. 

2. The mischief provided against is the practice of wearing weapons con- 
cealed about the person to be used upon emergency. Ib. 

3. The act of assembly making it indictable for one to carry concealed 
about his person any “ pistol, bowie i nife, razor or other deadly weapon 
of like kind,” embraces a butcher’s knife. State v. Erwin, 545. 


4, The words “ other deadly weapons of like kind” imply simply similarity 
in the deadly character of weapons, such as can be conveniently con- 
cealed about one’s person to be used as a weapon of offence and de- 
fence. Jb. 


OCUNFESSIONS: 
Of witness and party charged, distinction between, and when admissi- 
ble, 582 (8). 


CONSEQUENTIAL DAMAGES, 490. 
CONSTRUCTION OF DEVISE, noi entertained, when, 282. 


CONTRACT: 


1. A contract made by an officer of a corporation and ratified by the corpo- 
ration, becomes the contract of the latter. Greenleaf v. Railroad, 33. 


2. Where a writing does not contain the entire contract between the parties, 
parol evidence of an independent verbal agreement is admissible. The 
written contract, here, to pay for work on defendant’s railroad after the 
grade was lowered, has no bearing upon the issue as to how much the 
plaintiff is entitled to recover for work done under a verbal contract 
before the grade was lowered. Terry v. Railroad, 236, 

8. The letter of a partner submitting propositions in reference to the sale of 
goods, in response to inquiries of the defendant, is admissible upon trial 
of an action to recover the price of the goods, as bearing on the contract 
of sale. Brown v. Atkinson, 389. 








4. Where a company in Baltimore agrees with a merchant in Ncrth Carolina 
“to give him the right to sell” itscommercial fertilizer in this state, the 
contract is to be interpreted as meaning the privilege of selling, which 
privilege must be acquired by payment of the license tax by the com- 


pany. Jb. 

5, Parol evidence is admissible to show the custom or usage of a place where 
a contract is entered into; and this, upon the principle, that it is pre- 
sumed the parties did not mean to expressin writing the whole of the 
contract by which they intended to be bound, but a contract with refer- 
ence to such usage. Jb. 

6. The plaintiff sues an executor for compensation for services rendered bis 
testator during the latter part of his life, upon an alieged promise of the 
testator. The defendant sets up, by way of counter-claim, a contract of 
lease between the testator and the plaintiff, under which the plaintiff 
entered upon the land, and in which it was agreed that the latter should 
have the farm for five years upon his furnishing a support to the testator 
and his wife; and further alleges that plaintiff has cut down the timber 
on the premises and sold the same for a considerable sum and appropri- 
ated it to his own use. The plaintiff, in his replication, denies the 
counter-claim and his liability as alleged; Held, error to refuse to sub- 
mit an issue to the jury (tendered by defendant), as to whether, during 
the life-time of the testator, the plaintiff cut and appropriated the tim- 
ber, as alleged, and the value of the same; and also the facts involved 
to the alleged counter-claim. Wall v. Williams, 477. 


7. Held further, The separation of the trees from the land converted them 


into personal property, but the title to them at once vested in the owner 
of the land. Jb. 

8. Where personal property is tortiously taken and sold, the owner may 
waive the tort, affirm the sale, and recover upon a count for money had 
and received to his use. Jb. 


CONTRACT TO CONVEY LAND: 
Contracts to convey land are not available in law and cannot be admit- 
ted in evidence in an action for specific performance, until proved and 
registered. THE CODE, 21245. White v. Holly, 67. 


CONTRACT: 
Of insurance agent, 69. 
Executory, 99. 
Of lease, 316. 
Illegality of, 449. 
With corporation, 464. 


CONTRIBUTORY NEGLIGENCE, 471. 


COPY OF WILL to be recorded, 173 (5). 








CORPORATIONS : 


1, The rule announced in Stanley v. Railroad, 89 N. C., 331, to the effect that in 
a suit against a railroad company it may designated by its corporate 
name, affirmed. Ramsay v. Railroad, 418. 


2. A corporation was sued upon a note executed by its president, and the re- 
covery was resisted up6n the ground that under its by-laws the president 
had no power to bind the company without the concurrence of three of 
its directors, (which was not given) and upon the trial a verdict was ren- 
dered establishing the fact the company borrowed the money and used it 
in its business and executed the note sued on; Held, that the defendant is 
concluded by the verdict. Kenner v. Mfg. Co., 421. 


8. Held further, that where the defendant company relies as a defence upon 
the statute, which declares that such contract shall be in writing, and 
shall state whether the stockholders are individually liable for the con- 
tracts of the company (Bat. Rev., ch. 26, 2 23), the same must be pleaded in 
proper form, otherwise it will not be considered. Jb. 

4. A verdict adverse to the defences set up leaves nothing to be done except 
to render judgment for the plaintiff. This case does not stand as upon 
demurrer or a motion in arrest of judgment. Jb. 

5. Where a corporation sues it is necessary for it to prove its character and 
organization, if denied. But where one contracts with a corporation or 
claims title to land under it, the presumption is that, as to such party, 
there is a corporate existence. Ryan v. Martin, 464. 

6. A contract with a party, by name implying a corporation, is to be taken 
as evidence of the existence of the corporation as to the party contracting 
with it, rather than an estoppel to disprove such fact. Jb. 

7. A misnomer of a corporate body, when the parties intended the corpora- 
tion by its proper name, is not material; and it is competent to prove its 
name by proper evidence. Jb. 


CORPORATIONS: 
Contract of, 33 (2). 
Non-resident stock in, not taxable here, 454. 
Power exercised under charter, 490. 


COSTS : 

1. Where a reference was made upon demand of one of several defendants 
in his answer, the admission of the allegations in the complaint by 
another of the defendants will not relieve the latter from paying his 
proportionate part of the costs of the reference. Wharton v. Gattis, 53. 


2. The court intimate that the mode of apportionment of costs among per- 
sons all liable, is a matter of discretion in the judge below. Ib. 


COUNSEL, suggestion of, not regarded. Court confined to record, 34 (4). 


COUNTER-CLAIM : 


1. A counter-claim includes any defence (except a demurrer) which does not 
amount toa pleain bar. THE CODE, 3244. Hurst v. Everett, 399. 


2. But, strictly, a counter-claim is a cross-action against the plaintiff in 








which the defendant may have affirmative relief; but it must, like a 
complaint, state the cause of action and demand the relief to which the 
defendant alleges he is entitled; and it therefore falls under the limita, 
tion to the jurisdiction of a justice of the peace. Jb. 


8. And if no relief be prayed, itis nota cross action, but may be either a 
set-off or recoupment :— : 

A set-off, when the defence is a distinct and independent cause of action 
arising in contract, and out of a transaction extrinsic to the plaintiff's 
cause of action; 


A recoupment, when the defence is matter growing out of or connected with 
the subject of the action, that is, a defendant sued for a debt or damages 
may diminish the damages suffered by himself on account of the 
plaintiff’s breach of the same contract. Ib. 


4, Therefore, where plaintiff sues for goods sold and delivered or upon notes 
given therefor, the defendant may set up a counter-claim for damages 
sustained by the plaintiff’s failure to deliver goods of the quality con- 
tracted for, and recoup the damages he has suffered to the amount 
claimed in plaintiff’s complaint; and when several actions are brought 
in a justice’s court upon notes, as here, he has the right to set up such 
defence in each, until the amount of his damages is exhausted; and on 
appeal to the superior court where the actions were consolidated, he has 
the right to recoup the whole amount of such damages. Jb. 


See also page 477. 
CRIMINAL INTENT, 548. 
CUSTOM, proof of, 389 (3). 


DAMAGES : 
Measure of, 199. 
Resulting from fire, 275. 
Recovered by personal representative, to whom payable, 308. 
Consequential, 490. 


DEADLY WEAPON, what is, 617. 


DECLARATIONS: 
Of persons not witnesses, hearsay, 165. 
Of defendant in ejectment, admissible, 173 (4). 
Of testator, when inadmissible, 286 (3), 311, 312. 
Of accused, 529 (3). 


DEED: 
Construction of trust, 220. 
Proof of contents of lost deed, 231. 
Attacked for fraud in grantor, 265. 
Effect of registration of, 286, 312 (3). 
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Registration authorized on proof of hand-writing of one witness thereto, 
when maker and subscribing witnesses are dead, 382. 


DEMAND IN AGENCY, 108. 
DEMURRER TO INDICTMENT, 652. 
DESCRIPTION of land in will, 256 (8). 


DISCONTINUANCE: 
A discontinuance results from the voluntary act of the plaintiff in not 
proceeding regularly with the case by the issue of the successive connect- 
ing processes. Penniman v. Daniel, 431. 


DISCRETIONARY POWER: 
In amending justice’s warrant, 532, 536. 
Granting new trial, 564, 654. 
In taxing costs, 58 (2). 
In opening and concluding, 214. 


DISSENTING OPINIONS: 
Brittain v. Mull, 498. Ashe, J. 
Clark v. Raiiroad, 506. Merrimon, J. 
State v. Huntly, 617. Smith, c. J. 


DOCU MENTS, opposite counsel have right to see, 599 (6). 


DOWER: 

1, A widow filed her petition for dower which was assigned her in the land 
in controversy. In asubsequent proceeding for partition the heirs at law 
contended that she had forfeited her dower by a second marriage, &c., 
and upon an issuesubmitted the jury find that dower had been assigned; 
Held, that the court will assume the proceeding in dower to have been 
regularly conducted, and that the heirs were parties to it and therefore 
estopped by the judgment therein. Wood v. Sugg, 93. 

2. A widow who elects to take under her husband’s will, is not entitled to 
dower. But so much of the land as does notexceed the quantity to which 
she would be entitled by right of dower, isexempt from her husband’s 
debts, during her life. THE Cops, ? 2105. There is nothing in the case 
entitling the plaintiff to any equitable relief in respect to her claim 
of dower. Shackleford v. Miller, 181. 


See also page 331. 


DRUMMER’S LICENSE: 

A drummer is not protected from the penalty denounced by statute against 
persons selling goods without license, unless he shall be in the actual pos- 
session of the license while doing business. Acts 1883, ch. 136, 228. (In 
this case the license was mailed to defendant but not received by him at 
the time the sale was made). Lewis v. Dugar, 16. 








DYING DECLARATIONS, 581 (4). 


EJECTMENT—See Action to recover land. 


EMBEZZLEMENT, whether a felony or misdemeaior, 561. 


ENDORSEE, rights of, 7. 


EQUITY: 
Relief against judgment, 148. 
Equitable title, 159, 160, 
Does not relieve against penalty for purpose of allowing action for damages, 
317 (2). 
Equitable right of ward to sue, 407. 


ESTOPPEL: 
By former judgment, 83 (3), 93, 322. 
On married women and infant, 149 (4), 
By deed, 173 (3), 204 (2). 
When it has effect of evidence, 464. 


EVIDENCE: 

1. The declarations and opinions of persons not witnesses are incompetent 
evidence upon the question of one’s capacity to make a deed; Hence the 
questicn—have you ever heard any one say that the grantor was wanting 
in capacity?—was properly ruled out. Barker v. Pope, 165. 

2. But the opinion of a witness founded on actual observation and personal 
kno wledge of the state of the grantor’s mind, is admissible. Ib. 

3. Hearsay evidence and its incompetency to establish a fact, discussed by 
ASHE, J. Ib. ; 

4. The recitals in a sheriff's deed are prima facie evidence of the sale and exe- 
cution, and this rule is not varied by the fact that the deed was made by 
the sheriff after he had gone out of office, (THE CoDE, 7 1267) where the 
recitals correspond with his return upon the execution, made while he 
was in possession of the office. Curlee v. Smith, 172. 

5. The return upon an execut'on is prima facie evidence of what it states, 
and, where the execution is proved to be lost, the entry on the minute 
docket of the execution and its return is admissible as secondary evi- 
dence to show that a writ of venditioni exponas issued to the sheriff, and 
was in his hands at the time of the sale. Jb. 

6. The production of papers containing evidence relating to the merits of an 
action will be ordered by the court; and when produced, they are com- 
petent evidence for all legitim:.te purposes, Austin v. Secrest, 214. 

7. The private act of 1873 to restore the records of Watauga county, which 
were destroyed by fire, is nota repeal but in aid of the common law rules 
for establishing lost deeds, and a party may elect to proceed under either 
mode. Oowles v. Hardin, 231. 








8. Where a deed in such case is proved to have been destroyed, the contents, 
probate and registration thereof may be established by secondary evi- 
dence, and the register of deeds is a competent witness to prove its 
destruction, contents, &c. Jb. 

9. While improper evidence ought not to be allowed, yet, when it is, the op- 
posing party may be permitted to rebut it by like evidence, and if it be 
seen that no injustice results therefrom, a new trial will not be granted. 
Austin v. King, 286. 

10. In an action to convert a deed absolute upon its face into a mortgage, the 
declarations of the grantor that he owed the grantee money and wished 
to sell the land to pay it, made after the deed was executed, and while 
he was in possession of the locus in quo jointly with the grantee, are 
incompetent. Gadsby v. Dyer, 311. 

11, One cannot introduce evidence to discredit his own witness, yet if a wit- 
ness testify to facts which make against the party who called him, the 
party is not precluded from showing these facts to be otherwise, not- 
withstanding such evidence has the effect of indirectly impeaching his 
own witness, Jb. 

12. The title of a grantor is divested from the time of the delivery of the 
deed which is subsequently registered. Jb. 

13. Heirs can only attack a deed of their ancestor for fraud or undue influence 
used in bringing about its execution; and in such case, only such decla- 
rations as tend to prove such fraud or undue influence, made after the 
conveyance and with unchanged possession, are received. Or, such 
declarations may be proved in ‘ dis} aragement of the title inferred from 
possession and use. Jb. 

14, Where two parties are in possession of land, the possession in law follows 
the title. Jb 

15. Declarations made in the absence cf the party to be prejudiced by them 
are not admissible as against such party. Jb. 

16. Proof by the sheriff that he had an execution in his hands at the time of 
sale is competent when the execution is lost. Ryan v. Martin, 464, 


17. An exception to evidence should state the testimony that this court may 
see and determine itg effect. State v. Williford, 529, 

18. What a defendant says is always received against him when pertinent to 
the issue, but not for him unless it be a part of the res geste; hence on 
trial of an indictment for forcible trespass, it was he/d no error to exclude 
the declarations of defendant while on his way to the prosecutor's 
house, Jb. 

19. On trial of an indictment for perjury, assigned in an alleged false oath 
taken in a bastardy proceeding, in which the defendant swore he never 
had sexual intercourse with the prosecutrix, the prosecutrix testified 
she never had such intercourse with any other man than the defendant; 
Held, that the defendant for the purpose of discrediting her testimony 
had the right to show by a witness that he (witness) had often been 
criminally intimate with her for several months preceding the birth 
of the child. State v. Jones, 629. 


EVIDENCE: 
In agency, 160, (5, 6). 
In ejectment, 173, (4), 382, 331, 436. 








Of contract, 236. 

Parol, locating land, 254 (5). 

Of custom, 389 (3). 

In libel, 444. 

Not admissible to show what legislature meant, 5530. 
In murder—see homicide. 

Removal of fence, 632. 


EXCESSIVE FORCE, question for jury, 614. 


EXECUTIONS, return on, evidence, 172. 


EXECUTORS AND ADMINISTRATORS : 


1, Where in a suit for a legacy, it is made to appear either by the complaint 
or the admissions in the answer, that there is no necessity for retaining 
the fund by the executor (such as outstanding debts, assets not collected. 
&c.), the court may within two years after the qualification of the execu- 
tor, adjudge the payment of legacies. THE CopE ? 1512. Clements v. 
Rogers, 63. 

2. The objection of the defendant that the action was brought within two 
years, and that there was no allegation in the complaint why the court 
should adjudge a payment before the lapse of the two years, is waived by 
his filing an answer to the merits and consenting to have the case put 
upon the calendar for trial. The order dismissing the action is errone- 
ous. Jb. 


3. Where an executor dies leaving unadministered assets in his hands, the 
administrator de bonis non of the testator must be made a party to an ac- 
tion against the representative of the deceased executor, in which 
the nextof kin or legatees seek a settlement of the estate. Hardy v. 
Miles, 131. 


4. If such administrator refuse to join as plaintiff, he may be made a party 
defendant. Jb. 


5. Sale of land by executor and his purchase of the same through an agent, 
isanullity. Howell vy. Tyler, 207-8. 


. An administrator who recovers damages of one for negligently causing 
the intestate’s death, holds the fund solely for the use of those entitled 
under the statute of distributions, and free from the claim of crediters 
and legatees (THE CODE, ? 1500), subject, however, to commissions and 
reasonable counsel fees. Baker v. Railroad, 308. 


7. The portion ofthe recovery due the widow in this case, released to the de- 
fendant, is chargeable with its share of such expenses, and the defendant 
gets no benefit under the assignment until the pro rata amount thereof is 
ascertained and paid. 


8. While an administrator may or may not plead the statute in bar of the 
recovery ofa debt due by his intestate, or retain a debt due himself, 
though barred, for insuch case the obligation continues and the remedy 
only is suspended, yet he cannot waive the fact of the intestate’s dis 
charge in bankruptcy, for in that case the debtis extinguished. Parker v" 
Grant, 338. 2 








9, An administrator cannot make an extra charge for personal attention to 
the affairs of the estate. Commissions are allowed for this service. Jb. 


10, Administrator filed petition against heirs of intestate to sell land for assets; 
issues were joined and the proceeding transferred to court in term, and 
upon the trial the issues were found in favor of the administrator; the 
judge gave the license to sell and also directed how the proceeds of the 
sale should be applied; Held, 

(1) The court intimate that the judge bad no power to order the sale. 


(2) The jurisdiction todirect the application of the proceeds is exclusively 
in the cierk. 

(3) The plaintiffin this case was not a party to the special proceeding for 
the order to sell, and is therefore not concluded or affected by the 
judgment therein rendered. Moore v. Ingram, 376. 


ll. A judgment consisting of several distinct and independent parts may be 
good as to one part and erroneous as to the others. Jb. 


12, A judgment against an administrator founded upon a debt of the intes- 
tate contracted for the purchase of land, has no precedence over debts of 
the same class to be satisfied out of the assets raised by the administrator 
under an order to sell the land. Jb. 

18. There is no homestead right involvei here; nor does the vendor’s lien ob- 
tain in this state. Jb. 

14. In an action for an account and settlement, the death of the defendant 
being suggested, his executor comes in and is made a party defendant 
and moves for leave to file an answer denying that he has assets; Held, 
that the question of assets does not arise here, and the motion cannot be 
allowed. If plaintiffobtains judgment, itonly ascertains the debt which 
must share in the assets that may come into the executor’s hands, accord- 
ing to its dignity, when the estate is settled. Grant v. Beli, 4¥5. 


EXECUTORS AND ADMINISTRATORS : 


Pleading, 78. 
Suit against, for services rendered testator, 477. 


EXECUTORY CONTRACT, 99 (2). 


FALSE PRETENCE: 
Where the defendant obtained goods from the prosecutor by falsely stating 
that they were need d to bury a sister-in-law’s child who had just died: 
Held, that he is guilty of false pretense, and it matters not whether the 
owner parted with his goods for the sake of gain or for a charitable pur- 
pose, State v. Matthews, 635. 


FEES OF COUNSEL, when allowed, 30s. 
FELONIOUS INTENT, 640. 


_FELONY, what, by statute, 561. 








FENCE, removal of, 682. 


FERTILIZER TAX, 389 (2). 


FICTIO JURIS, 266 (1). 


FORNICATION AND ADULTERY: 


In fornication and adultery, the law does not require direct proof of acts of 
criminal intercourse to warrant conviction; but it is sufficient to show 
1acts and circumstances that will satisfy the jury of the existence of 
such intercourse. State v. Eliason, 564. 


FRAUD AND FRAUDULENT CONVEYANCES: 

1, Where a deed to the grantor’s son is impeached as a voluntary gilt upon 
the ground that he did not retain property “ fully sufficientand available 
for the satisfaction of his then creditors,” as required by Rev. Code, ch. 30, 
23; Held, that such conveyance is valid if not made with a fraudulent 
intent and enough property is retained for all his creditors, Worthy v. 
Brady, 265. 

2. Held further: But where such deed provides that the grantee shall sup- 
port his invalid brothers (naming them) and comply with the condi- 
tions imposed, it is not voluntary within the meaning of the above 
Statute, but rests upon a valuable consideration. Jb. 


. Held also: The operation of such deed does not depend upon the value of 
the grantor’s reserved estate but upon the intent with which it was made, 
shared in by the grantee. And upon the question of intent, evidence of 
his liabilities and value of his undisposed of property is competent to be 
considered by the jury. Jb. 

. Nor can gifts of visible estate be defeated, where the debtor has resources 
in stocks or other securities of value to meet his liabilities. Jb. 

5. The judge’s charge is, in substance, responsive to the instructions, thatthe 
retained property must be “sufficient and available” for debts. Ib. 


See also page 312 (4). 


FUNDS, under care of court during appeal, 372. 


GAMBLING, indictment for, 626. 


GRANT, presumption of, 11, 331. 


GUARDIAN AND WARD: 


1. A receiver appointed to take charge of a ward's estate when the guardian 
is removed, is not invested with the powers of a guardian, but acts under 
the control of the court until another guardian is appointed. Temple v_ 
Williams, 82 

2. A settlement made with such receiver, even if had under direction of the 
court, is not conclusive against the ward, but only raises a presumption 
that the account and settlement are correct; hence, in this case, the 











paper writing intended asa “discharge and release” to the defendant 
administrator, not reported to or sanctioned by the court, can in no way 
affect the plaintiff ’s right toan account. Such presumption may be dis- 
proved. Jb. 

3. The plea of estoppel by former judgment, to be available, must show that 
the claim in suit bas been determined in a former action between the 
same parties. Jb. 

4. Jurisdiction cannot be acquired over infant defendants except by service 
of process upon them, Young v. Young, 359. 

5. The court has no authority to appointa guardian ad litem for infant 
defendants. This matter is now regulated bya rule of court (89 N.C., 
612,) requiring such appointment to be based upon a motion made in 
writing, and then only after due inquiry as to the fitness of the person to 
be appointed; and such guardian must file an answer in every case. Ib. 

6. A bond made payable to a guardian is in equity the property of the ward, 
and suit may be brought upon it by the ward when the same was turned 
over in the guardian-settlement, notwithstanding the legal title may 
have been transferred by the guardian’s endorsement to another. Usry 
v. Suit, 406. 

7. Although, as to the endorsee in such case, the three year statute may bar 
his right of action on the bond, yet that lapse of time does not affect the 
right of action of the ward (to whom the bond belonged from the moment 
of its execution) which in this case accrued prior to August, 1868, and is 
governed by the statutes in force before that date. Jb. 

8. In such case the right of astion was not conferred by section 55 of the 
Code of Civil Procedure, but that statute simply enlarged the ward’s 
remedy tor enforcing a right of action already accrued at law as well as 
in equity. Jb. 

9. The law applicable to this case diu not require actual service of process 
upon infant defendants: it was sufficient, if served upon the guardian 
ad litem; and there is no defect in the proceedings resulting in a sale of 
the land of the infants. Fry v. Currie, 436, 


HABEAS CORPUS, 660, 
HAND-WRITING, proof of, 226, 382 
HEARSAY EVIDENCE, 165, 166, 


HiGHWAY, obstruction of, 56, 637. 


HOLOGRA2H-WILL, 26. 


HOMESTEAD, 376 (4). 


HOMICIDE: 

1. Where the evidence showed that the prisoner could have escaped the 
threatened violence of the deceased, but slew him in the difficulty which 
ensued, and the judge ‘charged the jury, “that if the prisoner was so 
situated that he could escape, but preferred to shoot rather than escape, 
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he would at least be guilty of manslaughter.” Held no error, and the 
jury were warranted in returning a verdict of manslaughter. State v. 
Kennedy, 572. 

2. The words “at least” &c., were used in the sense of “ clearly a case of 
manslaughter,” and did not present the case as one of murder or man- 
slaughter—taken in connection with other parts of the charge and the 
prisoner's plea of self-defence. Jb. 


8 Where the deceased said repeatedly, “Iam bound to die, I am shot in 
the side and back, and am bleeding internally,’”’ and then said he was 
shot by the prisoner, and died of the wounds in a few days afterwards; 
Held admissible as dying declarations, notwithstanding that a phy- 
sician, between the time the declaration was made and the death, 
used language to the deceased calculated to inspire the hope of recovery. 
State v. Mills, 581. 


4. Evidence showing that the railroad track was near the place of homicide, 
and that the “ fast train” pussed soon after the shooting, was properly 
admitted in connection with the circumstances attending the alleged 
homicide, Jb. 


5. A declaration of the prisoner made a few hours before the homicide, to 
the effect “that he intended to have satisfaction before he slept that 
night,’ was pertinent to the issue and admissible against the pris- 
oner. Jb. 

6. What the prisoner said after the homicide is not admissible for him, 
because the declaration is : ot a part of the res geste. 


7. The confession or declaration of a witness made before the trial of another 
for crime, may be proved to contradict his testimony on such trial; and 
this, even though the declaration was made under improper influences. 
What weight is to be given to the declaration is a question to be deter- 
mined by the jury. Distinction between confessions previously made 
by the party charged and confessions of a witness not on trial, introduced 
to discredit the witness, pointed out by ASHE, J., and the rules of 
evidence governing the admissibility of thesame, discussed, Jb, 


8. Where such declaration offered to contradict is directly meterial to the 
issue, it is not necessary to ask the preliminary question to call the wit- 
ness’ attention to it. This is only necessary where the testimouy relates 
to some collateral matter or some act showing the witness’ partiality or 
prejudice towards a party tothe action. Jb. 


9. The practice of directing witnesses for the prosecution to be taken to the 
office of the prisoner’s counsel and there examined by them as to what 
their testimony will be on the trial, with a view of aiding in the prepara. 
tion of the defence, is disapproved, and the power of the court to allow 
it, questioned. State v. Williams, 599. 


10, The judge may perhaps allow the counsel to converse with such witnesses 
in presence of some one representing the interest of the prosecution. JD. 


ll. Where a witness for the prosecution (here an accomplice) was sent by 
permission of the court and solicitor, at the request of the prisoner, to 
the office of »risoner’s counsel and was there examined by them witha 
view to preparing his defence, it was held to be competent on the trial o; 
the prisoner to prove by one of the counsel the statements made by the 
witness, for the purpose of impeaching his testimony on the trial—the 
value of suchMestimony under the attending circumstances being a ques- 
tion for the jury. Jb. 
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12. The facts here do not interfere with the operation of the rule of evidence 
which permits proof of declarations of a witness in conflict with his tes- 
timony at the trial, bearing directly upon the question at issue, with a 
view of discrediting the witness. Jd. 

13. Nor can the impeaching evidence be excluded on the ground that the 
statements of the witness are in nature of privileged communications, 
Ibid. 

14, Where counsel puts a paper in the hands of a witnessand asks him 
whetber it is in his hand-writing and then proceeds to found a question 
on such paper, the opposing counsel has a right toseeit. Jb. 

15. Where the contents of a paper, containing the examination of a witness 
upon a preliminary investigation of an alleged murder, are not set out 
in the case on appeal, and it appears that error was assigned in exclud- 
ing it, when offered as evidence to contradict the witness on the trial, as 
being in itself incompetent whatever might be its contents; Held, that 
the substance of the paper being made known when offered by counsel, 
satisfies the general rule which requires that the case must show what 
the rejected evidence was, so that this court may pass upon the exception. 
State v. Pierce, 606. e 

16. Upon a trial for murder, the prisoner introduced the coroner and exhib 
ited a paper to him which he swore contained the examination of a wit- 
ness taken down by him, and also the preliminary examination reduced 
to writing by a justice of the peace, for the purpose of contradicting the 
witness; Held, that the exclusion of this evidence was error. Ib, 

17. The English rule in reference to the use of written memoranda in refresh- 
ing memory of witnesses, touched upon, and also that requiring testi- 
mony of deceased witnesses to be reproduced in the very words, discussed 
by SmiTH, C.J. Ib. 


HUSBAND AND WIFE: 
Partition of land acquired by marriage prior to act of 1848, and deed of hus- 
band, 203-4, 
Assault and battery, 614. 


ILLEGALITY OF CONTRACT, 449. 
IMPEACHING WITNESS, 312 (2), 599. 
IN FORMA PAUPERIS, 382, (6). 


INDICTMENT: 

1, An indictment framed under section 3678 of THE CopE, charging the 
defendant with embezzlement in “ wilfully, knowingly and corruptly” 
failing to pay over a fine to the school fund, is sufficient. Such offence- 
is a misdemeanor, and therefore it was error in the court to arrest judg- 
ment upon the ground that the word “ feloniously” was omitted. State 
v. Hill, 561. 

2. A statutory crime is not a felony unless so declared by the legislature. Ib. 
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3. Nor will an offence be made a felony by the construction of any doubtful 
and ambiguous words in the statute creating it. ID. 

4. The doctrine that a crime is a felony where the punishment prescribed is 
confinement in the penitentiary, does not obtain in this state. Jb. 

5. One is indictable for a violation of the act prohibiting gambling “in any 
house wherein spirituous liquors are retailed,” whether such retailing ~ 
be with or without license. THE CopE, 21042. State v. Hawkins, 626. 

. On trial of an indictment for removing a fence in violation of THE CopE, 
2 1062, it appeared in evidence that there was a controversy about the 
dividing live which separates the land of the prosecutor from that of the 
defendant—the former being in possession but the latter claiming the 
right to the land; Held, that evidence offered to show that the fence 
was on land belonging to the defendant was properly ruled out. State v. 
Marsh, 632. 

. Insuch case it is only necessary for the state to show the actual posses- 
sion of the prosecutor; and it is no defence tor the defendant to locate 
the dividing line and show title in himself. This right must be asserted 
ina civil action, Ib. 

. An indictment under THE |‘ ODE, ? 1068, for injury to live-stock, in which 
the animal alleged to have been injured is described as a “certain cat- 
tle beast,” is sufficiently definite. State v. Credle, 61. 

9, On trial of such indictment, the contents of a notice posted by prosecutor 
forbidding all persons trading for or buying his cattle, may be proved by 
parol, without showing the loss or destruction of the paper. Jb. 

10. The fact that a criminal offence was committed openly and without 
secrecy goes to the jury to be considered by them upon the question of the 
existence of a felonious intent. It does uot necessarily disprove it. JD. 

ll. The charge of the court in this case approved. JD. 

12. Where a statuie makes the commission of an act “ unlawful,” and specifies 
no mode of proceeding, the violation of its provisions is a misdemeanor 
punishable by indictment at common law. State v. Parker, 650. 

. On overruling a demurrer to an indictment the court should require the 
defendant to plead, and then proceed with the trial to verdictand judg- 
ment. Siate v. Polk, 652. 

. Where a bill is ignored, a new bill charging the defendant with the same 
offence may be sent to the same grand jury. State v. Harris, 656. 

15. A defendant charged with burglary, with intent to murder,consented to 
a mistrial, and pleaded “ guilty of larceny,” and was sentenced to im- 
prisonment in the penitentiary; Held, that his confession of being guilty 
of acrime not charged in the indictment warranted no judgment against 
him. State v. Queen, 659 

. But as the original bill is pending against him, he is not entitled to be 


discharged; a writ of habeas corpus will issue in order that he may be 
taken from prison and held to answer the charge in the court below. Jb. 


INFANTS, when estopped by judgment, 149 (4). 


INJUNCTION AND RECEIVER, 221 (3). 


INJURY TO LIVE STOCK, 640. 








INSANITY, evidence of, 165. 


INSURANCE: 

1, A contract between a life insurance company and its agent stipulated that 
the agent should receive as compensation 25 per cent. commissions on 
the first year payments, and 5 per cent onrenewals. Thecompany went 
out of business and assigned the policies (secured through the efforts of 
the agent) to another company, which assumed the risks; Held, that 
the agency ceased, and that the contract does not confer a permanent 
right upon the agent to collect renewals and retain the 5 per cent. com- 
missions. Ins. Co. v. Williams, 69. 

2. But where an agency is associated with an ipterest, it cannot be re- 
voked by the principal to the detriment of the agent. What sucli an 
agency is, stated by SMITH, C. J. ID. 


INTENT, criminal, 543. 


INTEREST: 

1. A verdict allowing “interest to date” in acase where the proof is that 
the principal sum was due in April, 1876, is sufficiently definite as to 
the time for which the computation is to be made. Greenleaf v. Rail- 
road, 33. 

2. Interest is recoverable as xn incident to the debt, even though a mort- 


gage deed contains a provision that the property shall be liable for “ no 
morethan 65,000."" Stafford v. Jones, 189. 


3. How computed in certain cases, 240. 


IRREGULAR JUDGMEMT, »46 (2)) 


ISSUES, 477. 


JUDGE’S CHARGE: 

1, The rule, that an omission of a judge to charge the jury, upon a particu, 
ular point is not error unless asked to do so, is stillthe law, notwith- 
standing the provision of THE CODE, ?412 (3) which is in eftect that the 
error alleged need not be put in writing, and may be taken advantage of 
at any time, even in this court. Terry v. Railroad, 26. 


2. Where a jury decide correctly a question of !aw improperly left to them, 
the verdict cures the er:or of the court. The legal question of negligence 
was properly decided by the jury in this case. Jb. 


An omission to give a charge to which a party would have been entitled 
is not error, unless the same was requested on the trial and refused. 
THE CopE, 7412, construed. Fry v. Currie, 436. 


4. While exceptions to a judge’s charge may be taken at any time and need 
not bein writing (THE CoDE, @412-3), yet the party complaining must 
make his exceptions and point out the alleged error. State v. Eliason, 564. 

. This court will not look into the testimony to see if the jury found a de- 
fendant guilty without sufficient evidence. This is matter addressed to 
the discretion of the court below on motion for new trial. J. 








JUDGE’S CHARGE: 
Upon effect of voluntary deed, 265 (6). 
On negligence, 276 (4). 
In libel suit, 444, 
In murder—see homicide. 


JUDGE GOING OUT OF OFFICE, new trial, 4, 329. 
JUDGE MAY AMEND WARRANT, 5282, 536. 


JUDGMENT: 

1. A judgment by default for want of an answer, where no complaint is 
filed against a new party, is irregular and may be set aside at any 
time. Vass v. Building Association, 55. 

2. A court of equitable jurisdiction, in proceedings to review judgments at 
law or final decrees in equity, does not proceed upon the ground that 
they are erroneous, either in fact or in law, but simply where they are 
unconscientious and their enforcement would be a fraud. Grantham v, 
Kennedy, 148. 

. A judgment obtained by fraud is not, strictly speaking, the judgment of 
the court. Ib. 

- Reasovable diligence and good faith are required in applications for relief 
in such proceedings, and it will not be granted if material matters were 
omitted from the former case, which were known or might by reason- 
able diligence have been known at the time of the trial. J6. 


5. Married women and infants are estopped by judgments, in actions to 
which they are proper parties, in the same manner 4s persons sué 
juris. Ib. 

6. Where a record is informal and embodied in the minutes of the court, but 
from the minutes a formal record can be drawn, it is sufficient for the 
purposes of estoppel. JD. 

. Where, in 1865, land was divided under regular proceedings for that pur- 
pose, to which the plaintiffs and defendant in this action were parties, 
and each was put into possession of the share allotted to him, and it was 
afterwards attempted to set aside such proceedings on the ground that 
the present defendant was nota tenant in common when the proceed- 
ings were had; Jt was held, that as no fraud was alleged in the partition 
proceedings, and as the facts now alleged should have been then known, 
the plaintiffs are estopped, and equity will not aid them, although some 
of the present plaintiffs, at the time of such partition, were infants, and 
some were femes covert. JD. 

8. A nonsuit cannot be entered after judgment. Mauney v. Long, 170. 

9. While judgments should be signed and entered in term time, yet where 
parties consent that the same may be signed by the judge after the term 
has expired, and entered asof the term, it is not irregular, The trans- 
actions in reference to the sale of land in this case were fair and just, 
Shackelford v. Miller, 181. 








10. A judgment in a former action, to operate an estoppel, must be between 
the same parties and directly rest upon the precise issues and matters in 
difference in the second action. Williams v. Clouse, 322. See also Temple 
v. Williams, 82,and Wood v. Sugg, 93. 


1l. A rule which declares that a judgment is conclusive of everything that 
might have been litigated in the action must be interpreted as applying 
only to the particular issue or matter actually determined therein. Jb. 


12. A judgment consisting of several independent parts may be good as to 
one part and erroneous as to the others. Moore y. Ingram, 376. 

13. Judgment against administrator founded on debt of !ntestate contracted 
for purchase of land, is not alien on proceeds of sale of such land. JB. 


14, No judgment can be rendered against a personal representative where he 
is not a party of record, assuch, Usry v. Suit, 406 (2). 


JUDGMENT: 
Estopped by, 83 (3), 93. 
Inclaim and delivery, 215 (3). 
Examination of record of, 272. 
When action on, barred, 304, 
Must be entered upon verdict adverse to defence set up, 423 (3). 
When irregular in attachment proceedings, 483. 


JUDGMENT QUANDO, when action on, barred, 304. 


JUDICIAL NOTICE of degree cannot be taken without proper pleading, 78 (2). 


JURISDICTION : 


1. If the county designated in the summons be not the proper county to try 
an action, still the trial may proceed unless the defendant, before the time 
of answering expires, demand in writing that the case be removed to the 
proper county. THE Cong, ? 19. This statute applies to actions for 
the recovery of real estate,as well as to personal actions. Lajfoon v. 
Shearin, 370. ' 


2. Where the sum demanded in good faith exceeds two hundred dollars, the 
superior court has jurisdiction. Usry v. Suit, 406. ‘ 


3. An action for a breach of a contract entered into between a United States 
marshal and his deputy, by which the former agreed to pay the latter a 
certain proportion of fees received, is cognizable in the state court, and 
it was error in the judge to remove the same to the federal court for trial. 
The action is to enforce an alleged individual obligation, and does not 
come within the scope of the statutes in reference to removal of causes. 
Setzer v. Douglass, 426. 


4. The inferior and superior courts have concurrent jurisdiction of all of. 
fences whereof jurisdiction is given tothe inferior court. THE CoDE 2 1241. 
State v. Speller, 526. 


5. These courts have jurisdiction of an indictment containing two counts— 
first, charging an assault with a deadly weapon, and secondly, an assault 
and battery; and a finding by the jury of “not guilty” on the first, but 
“guilty” on the second count, will not oust the jurisdiction--approving 
State v. Ray, 89 N. C., 587, and the case therein cited. Jb. 








6. Where courts have concurrent jurisdiction, that court possesses the case 
in which jurisdiction first attaches, as here, by the finding of the indict- 
ment. The fact that defendant was bound over to one of said courts and 
the return of the warrant made, does not necessarily give jurisdiction to 
such court. State v. Williford, 429. 


JURISDICTION : 
In claim against the state, 45. 
In construing wills, 282. 
Over infants, 359. 
Over application of proceeds of sale, 376. 
Of justices of the peace, 444. 
In special proceedings, 498. 
In assault and battery, 617, 624. 


JURY: 

1, A tenant by the courtesy initiate is a freehoider in the sense of that term 
as applicable to the qualification of jurors. State v. Mills, 581. 

2. The name of J. L. B. summoned as a juror, was entered on the scroll as 
“J.S.B;” Held, to be immaterial, since the use of a middle letter forms 
no part ofthename. Jb, 

3. A juror upon voire dire stated that he had said it would injure any attorney 
politically with certain persons to appear for the prisoner, and the pris- 
oner’s counsel asked him to namethem; Held, that the court properly 
ruled, that to know the names of those persons was not material to the 
juror’s indifferency. JD. 


JUSTIFICATION OF SURETY TO APPEAL. See APPEALS. 


JUSTICE’S WARRANT, may be amended in superior court, 532,636. 


LANDLORD AND TENANT: 

1, A lease of land made by a tenant for life terminates at his death, but by 
statute the lease is continued to the end of the current lease-year that the 
tenant may gather hiscrop. King v. Foscue, 116. 

2. But, in such case, the remainderman is entitled toa part of the rent pro. 
portionate to the part of the year elapsing after the termination of the 
life estate to the surrendering of possession to the remainderman. THE 
Cope, 2 1749. 

3. The statute embraces a lease for a single year, though it provides in terms 
“ for any lease for years.” Jb. 

4. The legislature has power to regulate the method of transfer of property 
from one to another and hence the act above mentioned is constitutional. 
Ibid. 

5. Where an agency is denied or repudiated, no demand upon the agent is 
necessary before suit brought. Jb. 

6. A lease provided that in case the lessee quit the premises during the term, 
or fail to pay the rent reserved, the improvements put on the premises 
by the lessee should become the absolute property of the lessor; and also, 
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that at the expiration of the term the lessee should have the right to re- 
move all the improvements put up by him upon complying with all the 
terms of the lease. The lessee failed to pay rent, and the lessor entered 
and took possession of the improvements; Held, inan action by the les. 
see for a violation of the provision allowing the removal of the improve- 
ments, that he could not recover. A party exercising a legal right un- 
der a contract cannot be subjected to an action for damages for asserting 
it. - Stamps v. Cooley, 516. 

7. Equity never relieves against a penalty for the purpose of allowing an ac- 
tion for damages; so, in this case, if the forfeiture of the improvements 
be a penalty, equity will only relieve to the extent of allowing the lessee 
to remove them, Jb. 

8. In ejectment, the summons issued against the defendant, who was a les- 
see and the only person in possession of the land; Held, after judgment 
for plaintiff and ejection of defendant, a party alleging himself to be the 
landlord of the defendant cannot, by motion, be let in and allowed a writ 
of restitution. Such party can assert his right to the possession by bring- 
ing a new suit against the plaintiff. Hdwards v. Philtips, 355. 


LAPPAGE, 135. 


LEASE OF LAND, and possession, 116, 316. 


LEGACIES, payment of, 63. 


LEGISLATIVE POWER: 
Over marriage relations, 293. 
Over taxes, and collection of same, 125, 116 (4). 


LIBEL: ‘ 

Upon trial of an action for libel, it appeared that the libelous matter was 
contained in a newspaper and was, in substance, that the plaintiff, a jus- 
tice of the peace, issued a warrant for the arrest of one D., charging him 
with an assault with intent tocommit rape, and “after his style of dis- 
pensing justice converts the case into an assault and battery, and dis- 
charges the offender upon payment of costs, which was $30,” and that the 
plaintiff's purpose was to secure his fees; otherwise the offender would 
have been bound over to court; and the defendant pleads justification; 
Held, : 

(1) Evidence that plaintiff retained moneys in other cases disposed of by him 
(which belonged to the school fund) in the exercise of his judicial func- 
tions, is adm issible to show his habitual abuse of authority for private 
gain, upon plea of justification of charge imputed to plaintiff. 


(2) The charge of the court that plaintiff had no jurisdiction to try such case, 
other than to bind over after a preliminary examination into the facts, 
was not erroneous. Davis v. Lyon, 444. 


LICENSE: 
Of drummer must be in his actual possession, 16. 
Tax by town, 554. 








LIQUOR SELLING, 550, 626, 
LIVE STOCK, injury to, 640, 
LOST RECORDS, proof to establish, 231, 331, 465 (6). 


MARRIAGE : ° 

1. Marriages between persons nearer of kin than first cousins (here an uncle 
and niece) followed by cohabitation and birth of issue shall not be declared 
void iu any proceeding after the death of either of the parties thereto. 
The power of the court to declare such marriage void, is confined to cases 
where the parties are living; for a decree of nullity affects their personal 
status or condition. Baity v. Cranfill, 293. 

2. It is competent for the legislature to impose, and therefore to remove con- 
ditions in respect tothe marriage relation, the subject being one of legis- 
lative regulation. Acts of assembly reviewed by SmiTuH, C. J., and their 
retrospective operation uiscussed and upheld. Jb. 


MARRIAGE LICENSE : 


1. A register of deeds is not permitted to issue a marriage license, where one 
of the parties is under eighteen years of age, until the written consent in 
writing of the person under whose charge he or she is, shall be delivered 
to the register. The written consent isa condition precedent to its issue, 


Coly v. Lewis, 21. 

2. Therefore where the register delivered a license complete in form to one 
with instructions not togive it tothe parties until the mother’s consent 
in writin, was given (which was necessary here), and it was never pre. 
sented to the m.other or ber consent obtained, but the marriage ceremony 
was performed under it; Held, that the register is liable to the penalty of 
$200 prescribed by section 1814 of THE CopE. Ib. 


MARRIED WOMEN : 


When estopped by judgment, 249 (4). 
Deed of trust for benefit of—upon death, heirs take, trustee not neces- 


sary, 159. 
MIDDLE NAME, not material, 581 (2). 
MISDEMEANOR, what by statute, 561. 


MISNOMER OF CORPORATION, 464. 


MORTGAGE : 

1, A chattel mortgage conveying a bale of good middling cotton which the 
mortgagor “may make during this year’ passes no title; first, because it 
fails to designate the place where the same is to be produced; and sec- 

_ondly, because it does not identify the property so that it could be sepa, 
rated from other property of like kind raised by the mortgagor. Atkinson 
v. Graves, 9. 








2. Such instrument is in effect an executory contract, giving to the mortga- 
gee only a chose in action, or right to sue for the value of the cotton, if 
not delivered. Jb. ° 


3. Where a morgage is made to indemnify one against loss by reason of be- 
coming surety upon anote executed to negotiate a loan to carry on busi- 
ness, and the mortgagor makes default; Held, that while a provision in 
the deed rendering the property liable for “no more than $5,000” is a lim= 
itation upon any increase of the debt, yet interest is recoverable as an 
incident to the debt. Stafford v. Jones, 189. 


4. Where a deed of trust, made to secure a series of notes due at different 
times, provides that in default of payment of the same orany part thereof 
at maturity, then the whole shall become due and payable; Held, the 
only effect of the provision is to allow foreclosure upon a default, the pro- 
ceeds to be applied to all the notes at once, and not to start the running 
of the statute of limitations, against the notes not due, from the time of 
such default. Capehart v. Dettrick, 344. 


5. The limitations prescribed for personal actions do not apply to the remedy 
afforded in a court of equity by a foreclosure; hence where a debt, which 
is barred by the statute, is secured by a mortgage or any collateral secu- 
rity which is not barred, the mortgagee may enforce the remedy by fore- 
closure proceedings, or his lien upon the collaterals. Jb. 


6. The statute of limitations defeats the remedy but does not discharge the 
debt. Ib. 


7. In this state a mortgage is not considered as merely subsidiary to the debt 


but is a direct appropriation of property to its payment, and may be en- 
forced by a direct proceeding to subject the property in satisfaction 
thereof, without reference to the personal remedy which is given by the 
note. Jb. 


MOTION, 335. 

“MUD CUT”—See Salisbury v. Railroad, 490. 
MURDER, See HOMICIDE. 

NAVIGABLE STREAMS, 637, 638. 


NEGLIGENCE: 

1, The rule announced in Phifer v. Railroad, 89 N. U., 311, that a stipulation 
in a bill of lading, given by one of an associated through-line of common 
carriers to transport goods beyond its own line, to the effect that if dam- 
age to same be sustained by the shipper, that the company alone in whose 
custody the goods were at the time of the loss shall be answerable, is 
affirmed. Weinberg v. Railroad, 31. g 

2. The decision in Roberte v. Railroad, 8 N. C., 560, tothe effect that the 
measure of plaintiff’s damages in an action against a railroad for killing 
a cow, is the difference between the value of the animal, living, and of its 
dead body as beef, is approved. Boing v. Railroad, 199. 

3. A new trial is awarded upon the issue as to damages, but the findings 
upon the other issues will remain undisturbed. Jb. 
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4. Where plaintiff shows damage for defendant’s act, which act with the 
exertion of proper care does not ordinarily produce damage, he makes 
out a prima facie case of negligence; and proof of care on the part of the 
defendant, or of some extraordinary accident which renders care useless, 
is required to rebut the presumption. Moore v. Parker, 275. 

5. In an action for damages, in which the defendant tenant of plaintiff is 
charged with negligence in burning the plaintiff's house, the fire being 
communicated by a stove-pipe passing through the weather-boarding; 
Held, that the plaintiff’s knowledge that the pipe was thus placed in the 
building, does not relieve the defendant from showing proper care in the 
use of the stove on the particular occasion. Jb. : 

6. The court intimate that running the pipe through the wall without separa- 
ting it from the wood by some non-combustible substance, is itself an act 
of negligence. Jb. 

7. The defendant’s instructions in reference to ordinary care were given in 
substance, though not in the very words of the prayer; and the question 
of law erroneously submitted to the jury being correctly decided, the ver- 
dict cures thé error. Jb. 

8. A servant cannot recover damages of the employer for an injury resulting 
from the alleged negligence of the latter, when the servant's want of or- 
dinary care contributes to the injury, or where by the exercise of 
such care he might have avoided the injury. ‘he facts of this case show 
that the brakeman, the plaintiff’s intestate, was guilty of contributory 
negligence in attempting to board the train while in motion. Chambers 
v. Railroad, 471. 


NEGLIGENCE: 
Legal question ot, properly decided by jury, cures error of court in submit- 
it to them, 236 (3 ). 
Damages recovered by administrator, to whom payable, 30s. 


_Consequential damages, 490. 


NEGOTIABLE INSTRUMENTS : 

1. Plaintiff delivered to an attorney for collection a bond endorsed in blank 
by the payee, and the attorney transferred it to the defendant who paid 
full value and without notice of such professional relation; Held, that 
plaintiff cannot recover upon the bond as against the defendant. Brad- 
Jord v. Williams, 7. 

2. Wherea bond was placed in the hands ofaco-obligor for delivery, without 
condition or instructions, and he subsequently erased the name of one of 
the signers before delivering it to the obligee and without his knowledge 
or consent; Held, that the bond is not vitiated. Railroad v. Kitchin, 39. 


3. In such case the co-obligor acts as the trusted agent of his associate obli- 
gors, and his abuse of the trust in altering the bond does not relieve them 
fiom liability upon the same. Jb. 

4. Where one of two persons rust suffer loss by the fraud ofa third person, 
he who first reposes the confidence must bear the loss. Jb. 

5. A note valid in its origin is not affected by the illegality which vitiates 

-a contract made in reference to it, Wilcoxon v. Logan, 449. 








6. The assignee of a note not made payable to order or bearer, but to the payee 
alone, can maintain an action upon it; and so can the owner when there 
is no written assignment. Jb. 


7. The taking up the note of another by a stranger toit may be as a purchase 
or as « payment, and whether it is the one or the other must depend upon 
the facts of the transaction as given in evidence. Jb. 


NEW ACTION, 355. 


NEW PROMISE: 
Must be unconditional to remove bar of statute and revive contract, 33. 


NEW TRIAL: 


A new trial will not be granted where it appears that the papers constituting 
the record of a case in the court below were carried off by the judge and 
mislaid, and the judge has gone out of office. The appellant should first 
make an effort to have the papers returned to the court below, for until 
the filing of a transcript of the record here, the application for a new trial 
cannot be entertained. (This case does not fall within the provisions of 
section 550 of THE CopE, or the rule laid down in the cases here cited). 
Nichols v. Dunning, 4. 


NEW TRIAL: 


Upon issue as to damages, 199 (2). 
Where judge goes out of office, 329. 
When granted »y supreme court, 570. 


NON-RESIDENT: 
Shares of stock not taxable, 454. 


NONSUIT : 
Cannot be entered after judgment, 170. 


NOTICE: 


Of decree cannot be taken judicially, but must be pleaded, 78 (2). 
Evidence of contract, 640. 


OBLIGOR AND OBLIGEE, 39. 


OBSTRUCTING ROAD, 566, 637. 


OFFICIAL BOND: e 
The sureties on a clerk’s official bond, executed before THE CopE went into 
effect, are not liable for a deiault of their principal in the management of 
a fund which came into his hands as receiver where the order of appoint- 
ment does not name him as clerk. But such bond, under THE CoDE, 372 
1585, protects interests confided to clerks when appointed receivers. Syme 

v. Bunting, 48. 








OPENING AND CONCLUSION, 214. 


ORDINARY CARE, 276 (4). 
PARENT AND CHI:.D, 142 (4). 


PAROL EVIDENCE: 
To locate land, 256 (3). 
Of custom, 389 (3). 
Of notice, 640. 


PATIES: 


1, One who is interested in the result of a suit and employs counsel to attend 
to it, is not thereby made a party of record; nor does a published notice 
requiring him to plead have that effect. Such one is not judicially known 
in the case, and therefore not exposed tojudgment. Davis v. Higgins, 282. 
See also page 376 (3). 

2, When the plaintiff transfers his interest in the subject matter of contro- 
versy, the cause may still proceed in his name, or the assignee may be 
allowed to be substituted in his place. THE CopE, 2188. Jb. 


8. And if such plaintiff sues in forma pauperis and the fact of his assignment 
is properly brought to the notice of the court, the action will be dis- 
missed, unless security be given for its prosecution. Jb. 


PARTIES: 
When the state is necessary, 45. 
In suit against administrator, 131. 
Defect of, must be pleaded 406, (4). 
Interest of, sufficient to bring suit, 490. 


PARTITION : 


1. Co-tenants in reversion or remainder have no right to enforce a compul- 
sory partition of land. The petitioner must show that he has an estate 
in possession whereby he may enjoy the present rents. Wood v. Sugg, 93, 
and Osborn v. Mull, 208. 


2. The feme plaintiff and her husband made a verbal agreement with the 
Seme defendant and her husband to divide the land acquired through the 
Semes covert, and the same was accordingly done and mutual deeds exe- 
cuted conveying the share allotted to each, but without the privy exami- 
nation of the wives. The marriages took place prior to the act of 18i8 
(THE CopE ? 1840) and there were children bornalive; Held, ‘ p 

-(1) The husbands are tenants by the courtesy initiate, and have the right 
to convey their interest without the signature and privy examination 
of their wives. 

(2) It was competent to make the division in such case, and it must stand 
at least until one of the husbands shall die, and each is estopped by his 
deed to deny the title of the other in the part so conveyed. Osborne vy. 
Mu 1, 208. 
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3. Partition can be made only by tenants in common who are seized of the 
freehold, and not by those in remainder or reversion. Wood v. Sugg, ante, 


98. Ib. 
PARTITION OF LAND, by will, 256. 


PARTNERSHIP: 

1, Partnership effects must be appropriated to partnership debts, to the ex- 
clusion of claims of a creditor upon a member of the firm. And the rule 
is the same, where they are assigned by mortgage to one who has knowl- 
edge of their character and is a creditor botb of the firm and of an indi- 
vidual partner. Strauss v. Frederick, 121. 

2. In such case the law makes the appropriation, and the creditor cannot 
elect, even with the concurrence of the surviving partner, as in this case, 
to make a different di< position of the effects to the prejudice of the estate 


of the deceased partner. Ib. 
3. Letter of partner, evidence, 389. 


PENALTY : 


Drummers selling without license, 16. 
Register of deeds issuing marriage license contrary to law, 21. 


PERJURY, evidence in, 629. 
PERSONAL PROPERTY, tortiously taken, 477 (2). 


PETITION TO REHEAR, 76, 103. 


PLAINTIFF'S transfer of interest pending suit, 382, (2). 


PLEADING: 

1, Where a complaint was filed against the defendant, and in the progress of 
the action another party defendant is brought in, the complaint must be 
amended or another complaint filed as to him, unless he waive his right 
to the same by answering the original complaint. Vass v. Building Asso- 


ciation, 55. 

2. A complaint which alleges that a certain matter was within thc personal 
knowledge of the defendant, is not met by an answer “that defendant 
has no knowledge or information sufficient to form a belief’ in refer- 
ence toit. The ruling of the court below that the answer admits the 
plaintiff’s cause of action and offers no sufficient defence, is approved. 


Gas Machine Co. v. Mfg. Co., 74. 

3. During the pendency of aspecial proceeding against an executor for an 
account, it appeared that the will of the testator “ was revoked and an™ 
nulled”’ by a decree of the probate court in another proceeding; Held, 
that the defendant executor must amend his answer by setting up such 
decree. The granting of the defendant’s motion to dismiss for want of 
jurisdiction was erroneous. Daniel v. Bellamy, 78. 
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4. The court in such case cannot take judicial notice of a decree rendered by 
it in a separate and independent action, but the party seeking advan- 
tage thereunder must plead it in a proper manner, Jb. 


5. No variance between allegation and proof is material unless it actually 
mislead the adverse party; Hence where plaintiff sues upgn a bond 
which by virtue of previous transactions was in the hands of one of the 
defendants, alleging the amount thereof to be “$550 or thereabouts, 
dated January 8th, 1860; and the bond introduced in evidence by 
the defendant was for $549, dated January 8th, 1860; Held,no variance. 
Usry v. Suit, 406. 

6. An objection for defect of parties must be raised by proper pleading. THE 
CopE, 2242, Ib. 


PLEADING: 
In suit for legacy,63 (2). 
In agency, 108. 
Contract of corporation must be set up, 42i. 


POLLING JURY, 654. 
POWER: 
Coupled with an interest, 70 (2). 


To amend justice’s warrant, 532, 536. 


PRACTICE: 
1 Rule 6, (89 N. C., 609) regulating the practice in the superior courts, com- 


mits the order of argument—and this embraces the matter of introducing 
evidence—to the discretion of the presiding judge, whose decision is not 
reviewable on appeal. Austin v. Secrest, 214, 
2. In criminal cases, 599. 

PRELIMINARY EXAMINATION, 606. 

PRESUMPTION OF GRANT, 11, 331. 

PRINCIPAL AND AGENT. See AGENcY. 

PRIVILEGED COMMUNICATION, 599 (5). 

PRIVY EXAMINATION, 203. 

PROBATE COURT: 


Practice in, 78. 
Abolished, 498, 


PROBATE OF DEED, 382. 








PRODUCTION OF DOCUMENTS, 215 (2). 
PUBLICATION: 

In attachment, 431. 

Service of process by, 483. 


PUNISHMENT, not test of felony, 541, 
PURCHASER, affected with equity, when, 160 (3). 


QUANDO JUDGMENT: 
Not a new cause of action—statute of limitation in reference thereto, 340. 


QUANTITY OF LAND: 
When an important element in locating, 256 (4). 


RAILROADS : 
1. A railroad company, in the repair of its road-bed at a point several miles 
above the plaintiff’s mill, caused large quantities of mud to be washed 


down into a creek, by the process of sluicing, thereby lessening the 
volume of water used in operating the plaintiff’s mill and causing the 
damage complained of; whether the company is liable in such case for 
consequential damages growing out of the exercise of a right conferred in 
its charter—Quere. But if the power was exercised recklessly and with- 
out due regard to the interests of others, the company would be liable for 
the resultant injury. Salisbury v. Railroad, 490. 

2. The possession and working of the mill by the plaintiff without interfer- 
ence, after as before his conveyance of the land (upon which was the mill- 
site,) to a trustee for the benefit of his wife, afford prima facie evidence of 
such a personal interest in its operations as entitles him to maintain his 
action for the damages he himself has sustained, notwithstanding the 
trustee may sue for such damages as may affect the land as an inheri- 
tance. Ib. 

3. This action is not for compensation for land appropriated by the com- 
pany, but seeks remuneration for a special injury occasioned by an al- 
leged wrongful act. Jb. 

4, In a suit against a railroad company for damages alleged to have resulted 
from the action of the conductor in ejecting the plaintiff from the train, 
it appeared that the plaintiff got on the train at a certain station togo to 
the next station about four miles distant, without a ticket or money to 
pay his fare. About twenty-five other persons took the same train to go 
to the same place, one of whom, as it was shown on the trial, promised to 
pay the plaintiff’s fare before they got on the train, but he did not sit in 
the same car with the plaintiff. In taking up tickets and collecting fare 
from passengers, the conductor was told by the plaintiff that he had 
neither money nor ticket, but would get the money if allowed to go into 
the rear car and see a fellow-passenger. The conductor said “I have no 
time to wait, you must get off,’ and thereupon pulled the bell-rope, 
stopped the train, and put the plaintiffoff. The train had made about 
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half the distance between the stations; Held,(MERRIMON, J., dissenting,) 
that the plaintiff was entitled to recover. The conductor should have 
allowed him a reasonable opportunity to pay his fare; but an offer to pay 
(and declined by the conductor) after the train was stopped will not 
entitle him to return to his seat. Clark v. Railroad, 506. 


RAILROADS: 
Negligence of, in transporting goods, 31. 
Killing cattle, 199. 
Killing persons, 308, 471. 
Contract of, 33 (2). 
Suit agairsi, in corporate name sufficient, 418. 
Non-resident’s stock in, not taxable, 454, 


RECEIVER: 
Clerk’s bond liable when appointed, 48. 


See also 221 (3). 
When appointed for ward’s estate, 82. 


RECITALS: 
In sheriff’s deed, evidence, 172. 


RECORDS : 
In rough minutes of court, 149 (5) 


RECORD-LINKS : 
Supplied by presumption, 331. 


RECOU PMENT, 399, 400, 


REFERENCE AND REFEREE: 

1. The proper method of stating the account in this case is to credit the con- 
tract price of the land with the value of all deductions allowed by the 
court—the difference being the true amount of the indebtedness; and 
then to compute the interest thereon subject to subsequent credits from 
payments or oth:rwise. Knight v. Houghtalling, 246. 

2. In a reference under THE CoDE, the referee reports the evidence and his 
findings of fact therefrom and his conclusions of law. Upon excep- 
tions filed, the judge reviews the findings of fact and law—the findings of 
fact by the judge being conclusive, and his conclusions of law reviewable 
on appeal; but if the judge does not find the facts, it is presumed he ac- 
cepts those found by the referee. Barcroft v. Roberts, 363, 


3. The facts found in a reference are conclusive, unless it should appear they 
were found without evidence or upon improper evidence, Usry v. Suit, 406. 

4. As it nowhere appears in the record that the plaintiff,in her representa- 
tive capacity as administratrix, was made a party, it was proper in the 
court below to refuse judgment affecting herassuch. Jb. 


5. Cost of reference, 53. 


45 











REFRESHING MEMORY, 606. 


REGISTER OF DEEDS: 
Liable for penalty in issuing marriage license contrary to law, 21. 
Competent witness to prove contents of lost deed, 231. 


REGISTRATION: 
Of deed, necessary to complete title, 286. 
Authorized by proof of hand-writing of witness, &c., 382. 
Of contract to convey land, required, 67. 


REHEARING: 
1. Where the grounds of error assigned in a petition to rehear are substan- 
* tiaily the same as those argued and passed upon in the former hearing, 
the court will not disturb its judgment; nor in such case will an order 
restraining the collection of an execution upon the judgment be granted 
Ruffin v. Harrison, 76. Nor will a rehearing be granted upon summary 
motion to modify final judgment. Jb., 398. 

2. Petition to rehear must be filed according to the requirements of Rule 12 
and section 966 of THE CopE. This case falls within their provisions, 
and the defendant not having complied with the same, the plaintiff’s 
motion to dismiss the appeal is allowed. Strickland v. Draughan, 103. 


3. Statute of limitations, its effect upon existing rights, and the legislative 
power over the remedy, touched upon. [b. 


REMAINDERMAN, 116, 


REMOVAL OF CAUSE TO FEDERAL COURT, 426. 


REMOVAL OF FENCE, 682. 


RES GESTZ, 529 (8). 


RETAILING, 5650, 626. 


REVENUE: 
Drummer’s license, 16. 
Of towns and cities, 554. 


ROADS: 

1. On trial of an indictment against the Duplin canal company for violation of 
section 1123 of THE Conk, in placing obstructions in astream whereby its 
navigation was prevented; Held, that defendant cannot justify under its 
charter, which expressly prohibits the company from impairing the nav- 
igability of streams. Act 1871-’72 ch. 151, 27, proviso. State v. Canal Com- 


pany, 637. 








2. Held further, that the use of the water for “ sluicing” the canal bed is not 
using it as a “motive power.” Jb. 
3. Obstructing road, 566, 
RULES OF COURT, observance of, 158. 
SANITY, evidence of, 165. 
SECTION 590, see pages 105, 139, 226. 
SERIOUS DAMAGE, what is, 617. 


/ 


SERVICE OF PROCESS BY PUBLICATION, 483. 
SET OFF, 399, 400. 
SEVERANCE OF TREES FROM LAND, 477. 
SHERIFF: 

Collection of back-taxes, 125. 

Recitals in deed of, evidence, 172. 


SIGNING JUDGMENT BY CONSENT OUT OF TERY, 181. 


SPECIAL VERDICT, what to contain, 566. See VERDICT. 


SPECIAL PROCEEDINGS, jurisdiction in, 498. 


STATEMENT OF CASE, 536. 


STATUTE OF LIMITATIONS: 

1, A new promise must be unconditional and in writing, signed by the party 
and to pay the amount of the original debt, in order to remove the bar of 
the statute and revive the contract. THE CODE, 2172. The exception to 
the judge’s charge in this case cannot be sustained. Greenleaf v. Rail- 
road, 33. 

2. The statute which bars actions upon jndgments after the lapse of ten 
years from the date thereof, does not apply to actions commenced before 
August, 1868, or where the right of action accrued before that date, 
Gaither v. Sain, 304. 

. 

3. A judgment quando (unlike a final judgment) founded upon a right of ac- 
tion that accrued before said date, is now a new cause of action, and 
hence under section 136 of THE CoDE, a suit upon it is governed by the 
statute of limitations and the law in force prior thereto. 

4. Adrhinistrator may elect to plead statute of limitations. Parker v. 


Grant, 338. 








5. Limitations for personal actions do not apply to’ remedy by foreclosure. 
Where a debt, barred by statute, is secured by a mortgage or any collat- 
eral security which is not barred, the mortgagee may foreclose or enforce 
lien on collaterals. Capehart v. Dettrick, 334. 


6. The statute defeats the remedy but does not dischargethe debt. Jb. 


7. A party will not be allowed to set up the statute in bar of a debt, where it 
appears the delay in suing was caused by the promise of himself or attor- 
ney that the matter would be settled and no advantage taken of the lapse 
oftime. Burcroft v. Roberts, 363. 


STATUTE OF LIMITATIONS: 
Legislative power over, 103 (2). 
Administrator may elect to plead, 339 (2). 
When ward not barred by, 407 (7). 


STATUTORY CRIMES, 461. 


STIPULATIONS, in bill of lading, 31. 


“STOVE PIPE,’’ damage resulting from negligence in constructing, 275. 


SUPREME COURT: 

Upon being informed by the Attorney-General that he has examined the 
record and consents toa new trial, the court awards the same without 
looking into the record with a view of forming a judgment of its own. 
State v. Valentine, 7 Ired., 141, approved. State v. Lee, 570. 


SURETY: 
On clerk’s bond liable when clerk is appointed receiver, 48. 


SURRENDER OF UNREGISTERED DEED, effect of, 286. 


TAXATION: 

1, It is competent for the legislature to empower sheriff's to collect “ back 
taxes;’’ and where, as here, the sheriff has made a full settlement and 
gone out of office, the delinquent tax payer's liability to him is not 
thereby extinguished. Taylor v. Allen, 67 N. U.,346,commented on. Jones 
v. Arrington, 125. 

2. A non-resident holder of shares in a corporation in this state is not liabie 
to tax here. Such property is beyond the jurisdiction of the state, and 
subject only to that in which the holder has his domicil. The ruling in 
thés case has noapplication to banking corporations formed and operated 
under the act of congress. Railroad v. Commissioners, 454. 


TAXATION: 
On fertilizers, 389 (2). 
Of towns and cities, 554. 








TENANTS IN COMMON: 
Cannot compel partition, when, 93, 204 (2). 


TENANT BY THE COURTESY : 
Freeholder as applied to qualification for juror, 581. 


TORT, may be waived, 477 (3). 


TOWNS AND CITIES: 


1. A town has no right toimposeany tax but such as is expressly authorized 
by its charter for purposes of revenue. State v. Bean, 554. 


2. The power to pass ordinances for regulating the internal affairs of a town- 
(market regulations and the like), is a police power and does not of itself 
confer the right to levy taxes. Jb. 

3. The power to license persons for the privilege of carrying on trades and to 
require a price therefor, is a police power, but does not give the right to 
use the license asa mode of taxation for revenue, in the absence of a clear 
intent in the charter. The license fee must be reasonable and not for the 
purpose of raising revenue. The power to “license” and to “ tax,’ dis- 
cussed and distinguished by ASHE, J. Jb. 


TRANSACTION WITH PERSON DECEASED, 105, 139, 226. 


TRANSCRIPT OF RECORD—Eaton’s forms, 521. 


TRANSFER OF INTEREST by plaintiff pending suit, 382 (5). 


TRIAL: 

1, Suggestions of counsel as to what occurred on the trial will not be regarded. 
This court is confined to the consideration of the record. Greenleaf v. 
Railroad, 33. 

2. The defendant, on day after verdict of guilty, moved for new trial upon 
the ground that his attorney was not present at the time of rendition of 
verdict so as to demand that the jury be polled, and the motion was re- 
fused; Held, no error. Whether a new trial should be granted was 
matter of discretion. State v. Jones, 654. 


3. Motion for new trial, 436. 


TRUSTS AND TRUSTEES: 

1. Where a deed is made to a trustee conveying landin trust tor a married 
woman, the legal and equitab!e title will at her death descend to her heirs 
since the trustee is no longer necessary, and they have the right to recover 
the land where they are out of possession at her death, if their estate has 
not been «iivested by some superior title. Johnson v. Prairie, 159. 

2. The assignee of a trustee having the legal title, not required for the pur- 
peses of the trust, cannot recover the possession from the owner of the 
equitable title. Jb. 








3. Where a purchaser in the necessary deduction of his title, must use adeed 
which leads to a fact, showing an equitable title in another, he will be 
affected with notice of that fact. Ib. 

4, The only effect the transfer by a trustee of the legal estate has on the cestui 
que trust is, that it puts the grantee in an adversary position, and the 
cestui que trust must enforce his right before the statute bars. Ib. 

5. The grantor, reserving an estate for his own life, conveys land in trust, 
and provides in the deed that after his death the property is to be held 
for the use of his wife and grand-son George, and such children as may be 
born to the trustee (his son James), for and during the lives of his said 
wife and son; and at his death the land shall be equally divided between 
the said grandson and such other children as his son may have born unto 
him; Held, 

(1) That the trusteeis liable to an account of the rents and profits, and 
the plaintiff grand-son is entitled to his share of the same during the 
life-time of the trustee. 

(2) If other children are born, they also share in the trust; andat the death 
of the son, the trustee, the number of all his children can then be 
ascertained, and the trust determines; and then the land 1s to be 
equally divided between the grand-son and such other children as may 
have been born unto the son. 


(3) The trustee has no right, in the management of the trust estate, to al- 
low the rents to accumulate and postpone the distribution, as the 
donor intended that current provision should be made for the bene- 


ficiaries. Albright v. Albright, 220. 
6, Where one is entitled toan account or his right thereto admitted, the 
court will order it to be taken before trial ofissues. Jb. 


7. The order for an injunction and receiver, upon the finding that the trustee 
in this case was insolvent and had misapplied the rents and profits, was 
properly granted. Jb. 

See also, page 344. 

UNDERTAKING ON APPEAL. See APPEAL. 
UNREGISTERED DEED, color of title, 382 (2). 
USAGE, procf of, 389 (3). 

USER OF WAY, 566. 


VALUABLE PAPERS, depository of, 26. 


VARIANCE, 406 (3). 


VENDOR'S LIEN, does not obtain in this state, 376 (4). 


VENUE, proper county to bring ejectment, 370. 








VERDICT: 

1, A special verdict which fails to find the defendant guilty or not guilty as 
the court may adjudge the law to be, upon the facts found, is defective. 
State v. Stewart, 566. 

2. The guilt of the accused must be passed upon by the jury, and though the 

_ verdict is dependent upon the opinion of the court as to the law, yet it is 
none the less a jury-verdict when the question of law is decided. Jb. 

3. The special verdict in this case, rendered on a trial for obstructing a road 
is also defective, in that, it does not find that the user of the road by the 
public was as of right and adversary. Jb. 

4. It is not essential to the validity of a verdict that the jury be polled. State 
v. Jones, 654. 


VERDICT: 
Allowing “interest to date,’ definite, 34 (3). 
When adverse to defence set up, must be followed by judgment, 422 (3). 


In ejectment, 436. 
VOLUNTARY DEED, attacked for fraud, 265. 


WAIVER: 
In perfecting appeal, 1. 
In plead:ng, 55, 68 (2). 


WARRANT: 
Ofjustice may be amended by judge, 532, 536, 


WIDOWS’ DOWER, 98, 181, 331. 


WIFE: 
Fighting in defence of husband, 614. 


WILLS: 

1, A script, written ina book containing accounts against the decedent’s 
tenants, was found eight months after his death, in a bureau drawer or 
valise, both of which contained valuable papers, and proved by three 
credible witnesses to be in the decedent’s handwriting and the book was 
frequently seen by a witness before decedent's death and again the day 
after his burial; Held, upon trial of an issue devisavit vel non that the 
jury were warranted in finding the script to be the will of the testator. 
Brown v. Eaton, 26. 

2. Where one has two or more depositories of his valuable papers, the finding 
his will in either will suffice. Jb. 

3. The act of assembly (THE CoDE, ? 2174) requiring copies of wills to be re- 
corded in the county where devised lands are situate, is prospective and 
refers only to wills proved after November 1, 1883—the time when THE 
CopE went into effect. Curlee v. Smith, 172. 








4, A testator disposes of his plantation, household and kitchen furnitare, 
and makes several money legacies as the “full shares” of the legatees 
named, and then provides, after payment of debts, ** that the remainder 
of my property be sold and equally divided between my twosons;” Heid, 
that the court below erred in holding that the money on hand at the tes- 
tator’s death was undisposed of. The testator did not intend to die in- 
testate as to any of his property. The money on hand and the proceeds 
of sale of “ the remainder of his property”’ go to make up the residuary 
fund to be divided between his sons. Harkness v, Harkey, 195. 

. A testator, among other things, provides as follows: “ What is yet re- 
maining, not above disposed of, shall be held and disposed of for the 
benefit of M.s’ heirs, by my executor, or in such manner as he may deem 
just and proper;” Held, that the concluding words enlarge the discretion 
of the executor, but the power exercised must be “ for the benefit’ of the 
heirs, and not to dispose of the estate so as to divest himself of the at- 
taching trust. Howell v. Tyler, 207. 

6. Where a bequest is immediate—not dependent upon a preceding limited 
estate—to the heirs of a living person, and the children ef such person 
are illegitimate; Held, they have the right to take, under the act which 
declares that a limitation to the “heirs” shall be construed to be the 
children of such person, unless a contrary intentionappears. THE CoDE, 
21329. The ruling in Thompson v. McDonald, 2 Dey. & Bat. Eq., 463, com- 
mented on. Jb. 

“T give to the children of my brother William and my sister Martha one- 
half of all the money on hand at my death,” taken in connection with 
other provisions in the will, authorizes a distribution of the fund in 
equal parts between the children of his brother and the children of his 
sister, soas tocarry out the intention of the testator. The general rule 
is that such limitations will be held to be per capita, but the rule will 
yield whenever a different intention is indicated. Jb. 

8. The sale of the land of the testator by the executor in this case and his 
purchase of the same through an agent isa nullity. Jb. 

9, A suit for the construction of a devise will not be entertained, where the 
devisees claim a mere legal estate in the land and no trusts are involved. 
Cases where the court has given such construction incidentally arising 
and necessary to the decision of a cause properly before it, reviewed by 
ASHE, J. Ovzart v. Lyon, 282. 


WILLS: 
Competency of witness in issue devisavit vel non, 139. 


Bequest to adopted child, 142. 
Partition of land by, 256. 


WITNESS: 

1, A witness party to the action, is not prohibited by section 59 of THE CoDE 
from testifying as to communications made to other witnesses. Here it 
does not appear that the declarations of the witness were made in the 
life-time of the deceased, or in his presence, if then made; and the court 
holds that they are in no sense transactions or communications with the 


person deceased. Waddell v. Swann, 105. 
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2. Section 5°0, disabling a party from giving evidence, applies to cases where 
both parties are living, and does not interfere with section 500, Jb. 

3%. A witness who is a devisee under a script executed in January, is not com- 
petent upon‘trial of an issue devisavil vei non, to speak of conve'sations 
with the testator tending to impeach a script executed in May thereaiter. 
As the last may be found to be a revocation of the will previously made, 
such witness is directly i:.terested in the result of the issue, (THE CopE, 
2 50,) as to which of the two is the will of the testator. Huthawuy v. Iluth- 


away, 139. 
4. A party interested in the event of asuitis not an incompetent witness 


under THE CoDE, 2590, to prove the hand-writing of the deceased person. 
Rush v. Steed, 226. 


WITNESS: 
Impeaching one’s own, 312 (2), 629. 
Member of legislature incompetent to prove latent ambiguity in statute, 550. 
For prosecution sent to office of prisoner’s counsel for examination, such 
practice not commended, 599. 





